)

# 63 9/17/68
First Supplement to Memorandum 68-76

Subject: Study 63 - Evidence Code (Revisions of Privileges Article)

Attached is a revised recomendation that consclidates (1) the
recommendation {previously approved for printing) on the marital privi-
lege revisions and (2) the tentative recommendation on the psychotherapist-

patient privilege revisions.

I have been informally advised that the Committee con the Administration

of Justice of the State Bar has approved the marital privilege revisions.
The following comments relate to the tentative reccommendation on the

psychotherapist-patient privilege revisions.

General reaction

All persons cammenting on the tentative recommendation thought that
the change was a desirable one but, except for Profeszor Sherry (who con-
cluded that the tentative recammendation "presents no problems in cen-
struction or meaning"; Exhibit V), the commentators generally were unable
to see that the proposed legislation accomplished the desired objective.
Typical of the comments was that of Jack T. Swafford (Exhibit I):

The objective is, of course, a desirable one, but I question

whether the surgery to Section 1012 of the Evidence Code is

sufficient to achieve the objective,
I have always tended to think of myself as having scme

abllity to construe statutes, but I must confess that the

proposed change seems to be merely a change in words without

any change in meaning, end perhaps even results in a nar-

rowing of the privilege.

The District Attorney of San Mateo County (Exhibit IV} suggests
that the question of whether or not a school psychologist could claim
the privilege may be of interest to the Comnmission and forwarded an

exchange of confusing correspondence on the point. (We discuss this

later in this supplement.)
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Suggested revigions

Fred Kilbride {Exhibit II) suggests two revisions in the proposed
legislation (page 3 of recommendation):

(1} Instead of deleting "or examination" inszert "or therapy.”

This would be an improvement, but the other suggestions should also
be considered before any revisiong are made.

(2) A sentence should be added to place the burden of showing
lack of secrecy in group psychotherapy on the party who is seeking to
avail himself of the information so disclosed. BEvidence Code Section
917 provides:

317. Whenever a privilege is claimed on the ground that
the matter sought to be disclesed is e camunication made in
confidence in the course of the lawyer-client, physician-patient,
psychotherapist-patient, clergyman~penitent, or husband-wife
relationship, the communication is presumed to have been made in
confidence and the opponent of the claim of privilege has the
burden of proof to establish that the communication was not
confidentlal.
In view of Section 917, the staff does not believe any change is needed
to meet this suggestion.

Jack T. Swafford (Exhibit I) suggests the following revisions:

{1) Chenge the phrase "the purpose for which the psychotherapist
is consulted" to read "the purpose for which the paychotherapist has
been consulted." This, he believes, would meet the objection that group
therapy sesslons might not be considered consultations. He also suggests
"it might improve the section generally to refer to 'a purpose' rather
than to 'the purpose.'”

(2) Change "those who are present to further the interest of the

patient in the consultation" to read "those who are present at a con-

sultation to further the interest of the patient therein."
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Mr. Swafford also comments:

I would &lso like to mention that it seems to me that arguably
even as amended the section still would not epply to a communication
made by one patient at a group therapy session to one or more other
patients at that session. This is because the section basically
applies only to information "transmitted between a patient and his
psychotherapist”. This is particularly a problem if a group therapy
session is not & "consultation" and must ground its privileged charac-
ter in the second situation, i.e., as a disclosure to a third person
to whom disclosure is reascnably necessary for the accomplishment
of the purpose "for which the psychotherapist is consulted", It
seems to me that if this languege is read in light of the basic re-
quirement (i.e., "transmitted between s patient and his psychothera-
pist"), & substantial question still exists as to whether such a
statement by the patient to such third person is within the privilege.

* * * ¥* *

Finally, if my understanding of group therapy is not correct,
and there are occasions when group therapy occurs outside the presence
of the psychotherapist, then, of course, eny information transmitted
at such a session is not transmitted "between a patient and his
psychotherapist”; and Section 1012 does not cover the situation at
all.
that revisions, if any, does the Commission wish to make to the

proposed legislation?

In connection with any revisions, your attention is directed to
Evidence Code Section 1011 which provides:

1011. As used in this article, "patient" means a person who
consults a psychotherapist or submits to an examination by a psycho-
therapist for the purpose of securing a diagnosis or preventive,
palliative, or curative treatment of his mental or emoticnal con-
dition or who submits to an examination of his mental or emotional
condition for the purpose of scientific research on mental or
emotional problems.

Mr. Cassman (Exhibit III) suggests the need for "substantive amend-
ments to existing laws to set forth the nature of the privilege, to pro-
tect a patient who is injured by a wrongful or intentional breach of
the privilege.” This, of course, is much more than & matter of evidence
and is covered, insofar as the Evidence Code is concerned, by Section 1020

which makeg the privilege inapplicable as to any issue of breach of the

psychotherapist-patient relationship.

a3



School psychologists

Evidence Code Section 1010 defines "psychotherapist." The section
reads:

1010. As used in this article, "psychotherapist" means:

(a) A person authorized, or reasonably believed by the patient
to be authorized to practice medicine in any state or nation who
devotes, or is reascnably believed by the patient to devote, & sub-
stantial portion of his time to the practice of psychiatry; or

(b) A person licensed as a psychologist under Chapter 6.6
(commencing with Section 2900) of Division 2 of the Business and
Professions Code.

The word "licensed” was substituted for "certified" in subdivision (b)
by a 1967 amendment that was made in connection with a revision of the
law relating to psychologists.

Exhibit IV (District Attorney of San Mateo) points out the con-
fusion that exists under the present law. BSchool psychologists are
given a credential by the State Board of Education that authorizes them
to serve as such. They do not need a license under Chapter 6.6 (licensed
psychologist) referred to in Section 1010 because they obtain their
authority to practice from the State Board of Education. Hence, because
they are not licensed (they are specifically exempt) under the chapter
to which reference is made in Evidence Code Section 1010(b), they do not
have the privilege even though they are engaged in rendering paychological
services that would otherwise require a license under that chapter. It
may be that additional groups should be included in the psychotherapist-
patient privilege. Nevertheless, we suggest that school psychologists
be included in the privilege since it is fairly easy to draft a clear

provision that picks up the persons who are school psychologists and

excludes others.

.



C We have included an amendment to Section 1010 in the attached
tentative recommendation, together with a Comment, to indicate the

revisions that would be needed to cover school psychologists.

We also suggest that the recopmendation indicate that the Com-
mission plans to study, when time permits, whether the psychotherapist-
patient priviliege should be extended to additional groups that provide
psychological or psychistric treatment.

_ Respectfully submitted,

John H. DeMoully
Executive Secretary
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August 8, 1968

John H. DeMoully

Executive Secret

Californias Law Revision Commission
School of, Law

Stanford Iniversity

Stanford, California 94305

Gentlemen:
1 have reviewed your tentative recoumenda-

tion dated July 25, 1968 relating to the phychothera-

pist-patient privilege. The objective 1s, of course,
a desirable one, but I guestion whether the surgery
to Section 1012 of the Evidence Code is sufficient to
achieve the objective. .

I have always tended to think of myself as

—having some ability to construe statutes, t I must

confess that the proposed change seems to be merely
a change in words without any change in wmeaning, and
perhaps even results in a narrowing of the privilege.

_ 1f we assume that the psychotherapist is
present during the course of a group therapy session,
and if we assume further that a group therapy session
is a consultation, then I see no difference between
(1) the accomplishment of the purpose of the consulta-
tion and (2) the accomplishment of the purpose for
which the E:ychotherapist is consulted. As a matter
of fact, the former may be broader in that it clearly
includes the purpose of both the psychotherapist and
the patient, while the latter would seem to be limited
to the purpose of the patient. ‘

If, as appears to be the case, the fear is
that group therapy sessions might not be considered
consultations, then I would suggest an additional
¢ e in language. The phrase "the purpose for
which the psychotherapist is consulted" should be
revised to state "the purpose for which the psycho-
therapist has been [or was] consulted", (Incidentally,
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BURRIS & LAGERLOF

John H. DeMoully
Page 2
August 8, 1968

it might improve the section generally to refer to
"a purpose" rather than to "the purpose”.)

- I would also like to mention that it seems
to me that.grguably even as amended the section still
would not apply to a communication made by one patient
at a group therapy session to one or more other pat-
jients at that session. This is because the section
basically applies only to information "transmitted
between a Eatient and his psychotherapist', This is
particularly a problem if a group therapy session is
not a "consultation” and must ground i{ts privileged
character in the second situation, i.e., as a dis-

‘elosure to a third person to whom disclosure is reason-

ably necessary for the accomplishment of the purpose
"for which the psychotherapist is consulted’. It

- seems to me-that if this language is read in light

of the basiec reguirement (i.e., "transmitted between
a patient and his psychotherapist'"), a substantial
question still exists as to whether such a statement

‘by the patient to such third person i1s within the

privilege,

It also seems to me that the section might
be improved gemerally by changing the phrase '‘those
who are present to further the interest of the pat-
ient in the consultation' so as to read "those who
are present at a consultation to further the interest
of the patient therein'". This is the first reference
in the gsection to a "consultation', and the use of
theba§tic1e "the" assumes that it has baen referred
to before. C

Finally, if understanding of group therapy
is not correct, and there are occasions when group
therapy occurs outside the presence of the psycho-
therapist, then, of course, any information trangsmitted
at such.a session is not transmitted "between a pat-
lent and his psychotherapist''; and Section 1012 does
not cover the situation at ali.

Very truly yours

ack T, Swafford
of BURRIS & LAGERLOF. - —-

TS/ jba SR
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S26- 4504

August 9, 1968

John H. DeMoully

Executlve Secretary

Californla Law Revislon cOmmission
School of Law, Stanford University
Stanford, California 94305

Dear Mr. DeMoully:

I should like to present to the Commlssion the
following comment to the proposed revision of Section
1012 of the Evidence Code on the. subjecet of clarifying
the coverage of group therapy disclosures:

{1) I =uggest that instead of merely striking out
the words, "or exsmination" there be added by interlineation
at that point the words, "or therapy”. This wording would
be completely clear, and the statute would not depend for
its understanding on a quasl-statutory comment by the
Commission.

{2} In order to have arrived at the point of sophisti-
cation necessary to prompt such a recommendation in the first
place, the Comnmission must be azware that the very idea of
psycho-therapy, let alone the comparatlively new technique of
group~-psychotherapy, is looked on with a high degree of sus-
pleion by some Jurists., If the statute 1s to be applied
uniformly and readily, it would be better to put the burden
of showlng lack of secrecy in group-psychetherapy on the
party who is seeking to avall himself of the information so
disclosed, This.could he done by adding to the statute a
short additional paragraph, perhaps in one sentence.

Although 1t reads well to note that the proposed delet’ -
brings the enactment into similarity to Section 992, the Cuw-
mission must understand that the group therapy approach to
treatment is unknown in physical medicine. It 1s a techniqg -

- peculiar to psychiatry and psychology, and the statement of

the privilege may have to be more ample than is the case with

. the ordinary physician—patient privilege.

Hespectfully submitted

v

gt it \.
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LAW OFFICES

CASSMAN AND LACHINA

BUITE 108 AIRPOAT OFFICE BUILDING
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ANDREW C. LACHIMNA LOS ANGELES, CALIFORNIA 80045
TELEAHONES 778-421t AND S45-85{20

August T, 1968

Caiifbrnia 1aw Revigsion Commission
School of law
Stanford, California Q4305

Gentliemen:

. I am involved in a case in which & Psychologist
allegedly breached his confidential duty to his patient.
Briefly, the facis are as follows:

My client undertook individual therapy with a
Psychologist at the same time her son was being treated
by the same Psychologist under group therapy. In the
course of the treatments with my client taped, recorded
interviews were made. Subsequently, and without my
cllent's knowledge or consent, the recorded interviews
were played before a group therapy gsession which included
my client's son. My cllent suffered serious mental dlis-
orders when she subseguently learned of these facts.

My review of California law has not indicated
that any statutory duty exists, except as set forth in
the Evidence Code, If this is so, is it not time to
consider substantive amendmenta to existing laws to set
forth the nature of the privilege, to protect a patient
whe is injured by a wrongful or intentional breach of
the privilege.

Very truly yours,

AHC/e
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ThL. ASP- 1441, ExTt 602

August 19, 1968

Mr., John H, DeMoully

Executlve Secretary

California Law Revislion Commission
Sehool of Law '

Stanford University

Stanford, California'9u305

Re: Psychotherapist*Patient Privilege
Dear Mr. DeMoully: '

We have examinedAwith mach intarest the Commlssion's
£ ' ‘“”ychotherapist—patient

of whether or rot:
this privilege; .and
who was also a  licei
lege. We are eneclo:
flecting two differen
tion itself may he ot
present study. '

"nt earrespondence re-
¢t that perhaps the ques-

You will observe af course that aur conclusion that a
school psychologist may. not claim.the privilege merely by virtue
of his position as school psychologlst, and that the fact of his
being a licensed psychothersaplst would not bestow the privilege
if none otherwise exlsted.

Sincerely,

KEITH C. SORENSON

DISTRICT RTTGRNEY

JWF:8b
Encs.
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13 February 1968

Henry S. Richenbach, M. D.
1740 Marco Polo Way
Burlingame, California

Re: School Psycholbgists
Dear Dr, Reichenbach:

This 18 in response to your letter of 31 January
1968 regarding school psychologists,

It is true, as pointed out by Mr. Foley, that §2%504
of the Business & Professions Code has been repealed and that
$8$1010-1026 of the Evidence Code have been enacted to super-
sede prior law relating to the psychlarrist- and psychologist-
patient privileges.

However, it seems to me that the language of §1011
of th: Evidence Code is broad enough to cover a school student
who 18 receiving psychological services, Section 1011 defines
a "patient” a3 sny person who consults a psychotherapist for
the purpose of secaring ''preventive * * * rreatment of his men-
tal or emotional condition,” 1t would seem to me that school
psychological counselling involves emotional conditions and
preventive services. Evidence Code §1010 defines "psychother-
apist" as including both psychiatrist and psychologist.

I note that Mr. Foley states that the privilege be-
longs to the patient, not the psychologist, However, Evidence
Code §1014 expressly permits the psychotherapist to claim priv-
ilege, unless the patient has previously walved the privilege.
Also, Evidence Code §1015 directs the psychotherapist tc claim
privilege {f disclosure is sought,

Finally, Evidence Code §1026 eliminated the psycho-
therapiet-patient privilege {f either the psychotherapist or
the patient is required to report to a public employee, or if
the information Ilnvolved must be recorded ‘in a public office in
& record that is open to public inspection,

1 am not sufficiently femillar with the reporting re-
quirements of school psychologists to bave sny opinion as to
wvhether §1026 applies. However, 1f it does not, it seems to
me that the students or pupils are entitled to the benefit of
the psychotherapist privilege.
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H:nry S. gichenbach, M. D.
17 February 1968
Page Two

In this coanection, comments of the california
Law Revision Commission relating to §106l4 of the Evidence
Code indicate a definite intent to maintain a privilege sud-
stantially equivalent to the old psychologist-client priv-
{lege found in §7904 of the gusiness & Professions Code, For
example, the new psychctherapist privilege is available 1in
criminal actions, as was §7904, whereas the regular physician-
patient privilege is not.

1f you are interested in the full comments of the
California Lew Rrview Commission, you can obtain th "Cali-
fornia Evidence C>de Manual” from the california Law Revi-
sion Commission, School of Law, Sranford Univursity. The
comments of the Commission on the psychotherapist—patient
privilege are rather specific and ext=nsive.

vory franklv, 4t his moment 1 douni that further
legislation is needed. It sevms to me that the subject
natter should be furth-r pursued by the school system,

Sincerelv yours,
I3

. y ~
P ﬂ.ﬂi
e

#
cC. ";1
Henry B. Bruyn, M. D. L
M. James W. Foley

San Mateo County M:dical Sooreln
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ROGERT E. CAREYT
CHier Camikas Oerury

KEITH €. SORENSON. DISTRICT ATTORNEY JAMES M, PARKELEE
HALL OF JUSTICE AND RECOARDS n ft:::: ey
COUNTY GOVERNMENT CENTER _ | Couer InspECTOR
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March 7, 1968

Bernard H, McIntosh, M.S3.
Division of Spedal Services
San Brunoc Park School District
500 Acacla Avenue

San Bruno, Californis 924066

g

Pupll Personnel Employees ~ Confidentiality

Dear Mr. Melntosh:

We are writing to you at thls tlme in accordance with
our telephone conversation of March 6, 1968 in which it was
agreed that this letter would be sent t0 you for the considera-
tion of the Executive Board of the San Mateo County School
Psychologlsts Assocliatlon.

On Pebruary 29, 1968, Mrs. Dorothy B. Rouse of this office
met with the School Psychologists Assoclation for the purpose of
discussing the meaning and content of a letter previocusly written
by the undersigned deputy on the subject of whether or not a
privilege exists as to statements made by an elementary school
student in a conference with a& school psychologlst.

Following that meeting, we have reexamined our thinking
and conclusions, and we have studied thé law on this matter agaln,
and we have conferred with Dr. Byron C. Curry, Deputy Superinten-
dent of Schools., The result of this additional study and thought

. 18 that we find no.reason to change the coneclusion reached in the

letter above mentlioned. We do feel, however, that c¢larification
of exactly what was intended to be conveyed in that letter is in
order,

Perhaps it will ald this consideration if we begin with

‘some general statements about what that letter was not lntended to

imply, Nothing therein implies, or is intended to imply, that if
a privilege exists, the psychotherapist cannot claim it., It 1s
obvious from the wording of §1015 of the Evidence Code that the
opposite 1a true.
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Cur previous letter was not intended to extend to com-
munications between & psychotheraplst and & school psychologlst.
We note here without additional comment that if in such a con-
munication the psychotherapist discloased to the school psycholo=-
gist confidential informaticon eoncerning a patient of the psycho-
therapist, the privileged status of that lnitial informution

~ would not be lost by the mere fact of 1lts disclosure to & school
psychologiat,

Rothing in our previocus letter was intended to suggest
that $1026 of the Evidence Code, concerning information requlred
t0 be disclosed to a8 public agency, does or does not apply to
communications between the student and the school psychologlsts
which Bubsequently are reported to the school distrlet Dy the
psychologlst. We are informed that this sesslon of the legls~
lature will consider the question of what is and what is not a
public record, and it 1s likely that the leglslature's decislons
wlill aid In a determination of whathar or not school records are
public documents.

The precise question we attempted to answer in our previous
letter is: Does a patient-psychotherapist privilege attach when
a pupil in a school district confers with a school psychologlst?
Our conclusion was that it 4id not, and we further concluded that
this would be true whether the school psychologlist was or was not
& llcensed psycholeoglist.

The crux of the matter is whether or» not the student 1n
the above clrgumstance may be sald to be a "patiant®, If so0, then
cleariy $1011 of the Evidence Code is applicable, But 1if not,
then no privilege may be impliled, in keepling with the expressed
limttation contained in §911 of the Evidence Code to the effect
that no information is privileged unless made s0 by statute.

) It may be concluded as well, in keeping with §911 of the
Evidence Code, that the mere fact that the school psychologlst
is & licensed psychologist does not, of 1ltself, create a privi-
lege.

Qur conversations with Dr. Curry of the Superintendent of
Schools Office reaffirmed tnat as he understands the work of
the school psychologist, the pupil would not be a patlent since
the school psychologist is not employed to perform c¢linical work
as such. He is, instead, employed to examine and/or consult
with a pupll for the express purposs of informing the school
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distriet involved of any problem areas he belleves to be present,

Independently of Dr. Curry’'s opinion, we have reached
the same conclusion. The pupil is not sent to the achool
paychologist for diagrniosis or treatment of any psychologleal
difficulty which may exist. Rather, he 18 sent for the purpose
of having the school distriet informed to the end that the
instructional environment may be altered, 1f such is indicaced.

Accordingly, if a licensed psychologist employed by a
school district as & school peychologist confers with a pupil
of that district who, completely apart from the school contacts,
had conferred with the licensed psychologlist as a patlent, a
patient-psychotherapist privilege well might exdst. But 4if it
does, 1t exists by virtue of the patient-psychotherapist rela-
tionship acquired outside the school contact and not vecause of
that contact,

We trust that the forepolng discussion will serve to ex-
plain ocur conclusion.

Sincerely,

KEITH C. SORENSGN
DISTRICT ATTORNEY

JAMES W. FOLEY

JWF:sb By: James W, Foley, Deputy
ce: ~
Byron C. Curry
Deputy County Supt.
of Schools
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September 4, 1968

John H. DeMoully, Esq,

Executive Secretarv

California Law Revision Commiszion
Schocol of Law

Stanford University

Stanford, Calif. 9430%

Dear john:

I havs received end read the Commission's tentative
recommendation relating to a revision of the psychotherapiste
patient privilege. It seems to me that the change proposed
is a most desirable one and that it pregents no vrobhlems in

construction or meaning,

I think the propesed amendnient ougit to be adopted.
Cordially yours,

CAwthur H, Sherry
Profeszor of Law
and Criminology

AHS:deb
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NOTE

This recommendation includes an explanatory Comment to each
section of the recommended legislation. The Comments are written
as if the legislation were enacted. They are cest in this form
because their primary purpose is to undertake to explain the law
as it would exist {if enacted) to those who will have oceasion to

use it after it ir in effect.
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RECOMMENDATION OF THE
CALIFORNIA IAW REVISION COMMISSION
relating to
THE EVIDENCE CODE

REVISICNS OF THE PRIVILEGES ARTICLE (SECTICNS 900-1070)

The Evidence Code was enacted in 1965 upon recommendaticn of
the Iaw Revision Commission. Resolution Chapter 130 of the Statutes
of 1965 directs the Commission to contime 1ts study of the Bvidence
Code. Pursuant to this directive, the Commission hae undertaken a
contiming study of the new code to determine whether any substantive,
technical, or clarifying changes are needed. In this connection,
the Commission is contimuously reviewing texts, law review articles,
and communications from judges, lawyers, and others.l

MARITAL PRIVILEGE

The Commission has reviewed HEAFEY, CALTFORNIA TRIAL ONEUTIONS
(Cel. Cont. Ed. Bar 1967) and has concluded that Sections 971 and
973 require revision to eliminate problems identified by Mr. Heafey.

Accordingly, the Commission makes the following recommendations.

L¥or further discussion, see 8 CAL. LAW REVISION COMM'N REPORTS
1314 (1967); 9 CAL. LAW REVISION COMM'N REPORTS 00 (1969).

-l-
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Secticn 971

Fvidence Code Section §71 provides that & married person whose spouse

is a party to & proceeding has a privilege nct to be called as a witnesa by

any adverse party to that proceeding without the prior consent of the witness
spouse, unless the party calling the spouse does so in good faith without
knowledge of the maritval relgticnship. A viclaticn of the privilege oceurs
ag soon &s the marrled person is called as a witpess and before any claim of
privilege or objection is wade. This privilege is in addition to the privi-

lege of 8 married person not to testify against his spouse {Evidence Code

Section 970). .

A multiplicity of parties in an action may lead to complications in the
operation of the privilege of a spouse not to be called as & witness and the
privilege of a spouse not to testify against his spouse. The privilege not
to be called apparently authorizes the non-party spouse 1o refuse to take
the stand for any party adverse to the party spouse even though the testimony
sought would relate to a part of the case totally anconnected with the party
spouse. As worded, the privilege is unconditional; it is viclated by calling
the spouse as & witness regardlesé of whether or not the testimony will be

"against” the pariy spouse.

]

Bdwin 4 Heafey, Jr., has stated the problem as fuliows:

For example, if & plaintiff has ceuses of action against
& and B but sues &raloﬁe} neither privilage can prevent the
plaintiff from calling Mrs. Eras & witness and obitalning her
testimony on matters that are relevant to the cause of action
sgainst A and do not adversely affect B. waever; if plaintiff
joins A and B in the same action and wents tc call Mrs. B for
the same testimony, he presumably con be prevented from calling

her by her privilege not to be called as a witness by a party
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adverse to her spouse . . . and from guestioning ger by her

privilege not to testify against her spouse.

The privilege not to be called as & witness by any adverse party
alsc may lead to camplications where both spouses are parties to the
proceeding. Where an action is defended or prosecuted by a married
person for the "immediate benefit” of his spouse or of himself and his
spouse, Evidence Code Section 973(b) provides that elther spouse may be
called to testify against the other. Evidence Code Section g72(a) provides
an exception for litigation between spouses. These two Evidence
Code provisions apperently eliminate the privilege not to be called
and the privilege not to testify against the other spouse in most
cases in which both spouses are partiea.3 However, where the spouses
are co-plaintiffs or co-defendants and the action of each is not
considered to be for the "immediate benefit" of the other spouse under
Evidence Code Bection 973(b), apparently neither spouse can be called
as an adverse witness under Evidence Code Section 776 even for
testimony solely relating to that spouse's individual case. Moreover,
the adverse party apparently cannot even notice or take the deposition
of either of the spouses, for the noticing of a deposition might be

2
a violation of the privilege.

2IPAFEY, CALLFORNIA TRIAL OBJECTIONS § 40.2 at 315 (Cal. Comt. Ed.
Bar 1967).

33@ HEAFEY, CALIFORNIA TRIAL OBJECTIONS § 39.18 at 308 (Cal. Cont.
Ed. Bar 1967).

lF“Allowing & party spoﬁse to use the privilege to avold giving testimony

that would affect only his separate rights and liebilities seems to
extend the privilege beyond its underlying purpose of protecting the
merital relationship." HEAFEY, CALIFORNIA TRIAL OBJECTIONS § L9.9
at 317 (Cal. Cont. Fd. Bar 19675.

SIa. § 140.10 at 7.
_3_
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If the privilege of a63pause not to be called as a witness were
limited to criminal cases, the major part of the problems identified
by Mr. Heafey would be avoided without defeating the basic purpose
of the privilege. A witness in a civil case could still claim the
privilege not to testify against his spouse. An adverse party,
however, would then be able to call the spouse of & party to the
action to obtain testimony that is not "against" the party spouse.
Accordingly the Commission recommends that Section 971 be amended

to limit the privilege provided in thet section to criminal cases.

6Apparently this privilege was not recognized in civil cases prior
to the adoption of the Evidence Code. Under foarmer Penal Code
Section 1322 (repealed Cal. Stats. 1965, Ch. 299, p. 1369, § 145),
neither a husband nor a wife was competent to testify against
the other in a criminal action except with the consent of both.
However, this section was construed by the courts as a waivable
privilege rather than an absolute bar; the witness spouse was
often forced to take the stand before asserting the privilege.
People v. Carmelo, 94 Cal. App.2d 301, 210 P.2d 538 (1949);
People v. Moore, 111 Cal. App. 632, 295 Pac. 1032 (1931).
Although it was said to be improper for a district attorney
to call a defendant's wife in order to force the defendant to
invoke the testimonial privilege in front of the jury, such
conduct was normally held to be harmiess error. See People
v. Ward, 50 Cael.2d 702, 328 P.2a 777 (1958). In ome case the
court held that it was not prejudicial to force the wife to
testify where she originally attempted to assert the spousal
privilege. People v. Wade, 53 Cal.2d 322, 1 Cal. Rptr. 683,
348 P.2d 116 (1959). Thus, the privilege is necessary in criminal
cages to avoid the prejudicial effect of the prosecution’e caliing
the spouse as a witness and thereby forecing him to assert the
privilege in the presence of the Jury.

i
H
;
¥
i
;
i




Section 973

Sectlon 973(z) wrovides that o narrled person who testifies in & proceed-
ing to which hir spouse iz a party, or who zestifies against his spouse in
any proceeding, Jdoes nch hovee 4 epousnl privilege under Section 970 or 971
in the procesding in which the tustlmaly iz given. This section should be
amended to clarify the rule in Litigation involving eultiple parties.

In multi-party litigetion, & non-party spouse may be called as a wit-
ness by a party who is not adverss to ihe party spouse. In this situastion
the witness spouse has no privilege IO refuse to testify unless the testimony
is "against" the party spouse; yet after the witness spouse ha§ testified,
all marital testimonial privileges--including tne privilege not to teslify
asgainst The party spouse--are waived, despite the fact that the waiver could
not cecur if the olaim sgeinst the party spouse were litigated in & seperate
action. Thus, the Evidence Code literally provides thet the witness spouse
can be compelled to walve the privilege. The probilem stems from the breadth
of the waiver provision in Seotion g73{n). Tne section should be amended
to provide for waiver only when the witnass apouse testifies for or agninat

the party spouse.

See HEAFEY, 0nLIFORNLA TRIAL OBJECTIONS & k0.2 ox 314 (Cal. Cont.
Fd. Far 1967).




(N

PSYCHOTHERAPIST-PATIENT PRIVILEGE

The Commission has been advised by several correspondents that
the article relating to the psychotherapist-patient privilege
(Sections 1010-1026) is uncertain or deficient in two respects. First, |
the definition of "psychotherapist" (Section 1010) includes only ?
psychlatrists (subdivision (a)) and licensed psychologists (subdivision
(b)) and thereby excludes various persons, particularly certified
school psychologists, whose activities should be covered by the ;
privilege. Second, the application of the article amd of the |
privilege to the increasingly common group-therapy situation is uncertain
and should be clarified. The Commission has considered these

suggestions and mekes the following recommendaticns.

Section 1010

Section 1010 specifies two categorles of persons as to whom the
"pgychotherapist" privilege pertains: (1) psychiatrists (sub-
division (a)) and (2) 'k person licensed as =a psychologist under
Chapter 6.6 (conmencing with Section 2900) of Division 2 of the Business
and Professions Codé€' {subdivision (b)). The reference in subdivision :
(b), of course, is to the Psychology Licensing law {Sections 2900-
2986 of the Business and Professions Code) which generally defines
the practice of psychology and provides for the licensing of practitioners
by the Board of Medical Examiners. That law, however, exempts from
“tg llcensing requirements various categories of professions whose
members admittedly may engege in work or activities "of a paychological

nature." 8See Sections 2908-2010 of the Business and Professions Code.

-6-
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Thus, members of these professions who engage in work of & psychological
nature mey, but need not, hold licenses as pesychologists.

This discrepancy between the coverage of the licensing law and
Section 1010 inevitably raises the question whether subdivision (b)
of Section 1010 is appropriate. It mey well be that the "psychotherapist”
privilege should extend to the therapeutic efforts of social workers,
family counselors, and several other categories of persons noW exempt from
lieensing as psychologists. Resolution of this general problem will
require determination of several questions of public policy respecting
the rendition of thelr services, as well as a reassessment of the
general policy underlying the psychotherapist-patient privilege. The
Commission plans to continue its study of the problem and to make such
recommendations as may seem feasible and appropriate.

In one respect, Section 1010 seems clearly in need of broadening.
Section 2909 of the Business and Professions Code specifically exemptis
school psychologists from licensing if (1) they hold a credential as
such issued by the State Board of Education, (2) engage in peychological
activities "as part of the duties for which they were employed,"' and
(3) perform such activities "solely within the confines of or under the
Jurisdiction of the organization in which they are employed." The State
Board of Education in turn issues credentials which authorize the
bholder to serve as a schocl psychologist if the holder has the qualifica-

tions specified by provisions of the Education Code and regulations of

the Board. ©See Sections 13187-13199 of the Education (ode. Thusg, to be a '

certified school psychologist one must be found qualified to render

psychotherapy by the State Board of Education and be doing so under the
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direction and jurisdiction of a school district.
The Commission, therefore, recommends that Section 1010 be
amended to include school psychologists certified by the State Board of

Education.

Section 1012

Section 1012 defines a "confidential communication between patient
and psychotherapist" to include:

information . . . transmitted between a patient and his

psychotherapist in the course of that relationship and in

confidence by a means which, so far as the patient is

awvare, discloses the information to no third persons other

than . . . those to whom disclosure is reasonably necessary

for . . . the accomplishment of the purpose of the consultation

or examination.
Although "reasonebly necessary for . . . the accomplishment of the
purpose of the consultation or examinstion" would probably be construed
to include group therapy treatment, - ‘he language might be narrowly
construed to exclude such treatment. The language used in Section 1012
should be revised to conform to the language used in the comparable section
relating to the physician-patient privilege (Section 992) by substituting
“the purpose for which the psychotherapist is consulted" for "the
purpcse of the consultation or examination." This revision will
foreclose the possibility that Section 1012 would be comstrued not to
exbrace group therapy. If the section were so revised, not all group

therapy situations would be covered by the privilege. Commnications made

in the course of group therapy would be within the privilege only if

they are made "in confidence" and "by & means which . . . discloses the
information to no third persons other than those . . . to whom
disclosure is reasonably necessary for . . . the accomplishment of the

purpose for which the psychotherapist is consulted."
-8-
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In the light of the frequent use of group therapy for the treat-
ment of emotional and mental problems, it is important that this form
of treatment be covered by the privilege. The policy considerstions
that require that there be a psychotheraplst-patient privilege at all
dictate that the privilege encompass communications made in the course
of group therapy. Psychotherapy, including group therepy, requires the
candid revelation of matters that not only are intimate and embarrassing,
but also possibly hayrmful or prejudicial to the patient's interestis.

The Commissicn has been advised that persons in need of trestment
sometimes refuse group therapy treatment because the psychotheraplst
cannot assure the patient that the confidentiality of his commnications
will be preserved. The recommended revision of Section 1012 should

overcome this problem.




(:' § 971
The Commission's recommendetions would be effectuated by the

enactment of the following measure:

An act to smend Sections 971, 973, 1010, and 1012 of the

Evidence Code, relating to evidence.

The people of the State of California do enact &s follows:

BEvidence Code Section 971 {emended)

Section 1. BSection 971 of the Evidence Code is emended
t0 read:
O71l. Except as otherwise provided by statute, a

married person whose spouse is a party-ie-a defendant in

8 criminal proceeding has a privilege not to be called ms
AAAAA a witness by an adverse party to that proceeding without the
prior express consent of the spouse having the privilege under
thie section unless the party calling the spouse does so in
good Mith without knowledge of the marital relationship.
Comment. Section 971 is amended to preclude the assertion by
a married person of & privilegenot to be called as a witness in a
civil proceeding. As to any proceeding to which his spouse was a
party, the former wording of Section 971 appeared to authorize a
married person to refuse to take the stand for any party adverse to
his spouse even in multi-party litigation where the testimony scught
would relate to a part of the case wholly unconnected with the party
spouse. See HEAFEY, CALIFORNIA TRYAL OBJECTIONS § k0.2 at 41k (Cal.
Cont. Ed. Bar 1967). Apperently the adverse party could not even
(:: notice or take depositions from the non-party spouse, for the noticing
of a deposition might be held to be & violatiom of the privilege.
Id. § %0.10, at 317.

=10~
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§ 9mn1

Elimination of the privilege not to be called in a civil proceeding

does not necessarily mean that a non-party spouse must testify st the

proceeding. The privilege not to testify egainst one's spouse in any

proceeding (Section 970), and the privilege for confidential merital
communications (Section 980) both remain in the Evidence Code. The
only change is that an adverse party may call a non-party spouse to

the stand in a civil case ard may demonstrate that the testimony sought
to be elicited is not testimony "against"” the party spouse. In such a
cese the non-party spouse should be required to testify. If the
testimony would be "against" the party spouse, the witness spouse may

still claim the privilege not to testify given by Section 970.

-11-



§ 973

] . R 4
Fvidence Codr Sucticun 973 {amended;

S¥C., 2. 8Sectlion §75 of the Evidence Code 1s amended to
rend:
573. {a) Unless errenccusly compelied to do 20, 3
married person who sestif¥ies-in-a-procesding-io-which-kis
spouse-is-a~pertyy-e¥-wie testifies for or agninst his spouse
in any proceeding y does uot have a privilege under this article
in the procesding in which such testimony iz glven.
(b) There is no privilsge under this article in a civil
proceeding brought or defended by a8 married person for th;
immediate benefit of his spouse or of himself and his spouse.
Commert. Subdivision (a) of Section 973 48 wmended io eliminale
a probler that arose 1in iltigation involiving more than two parties. In wyjiti-
party civil litigation, if o non-party spouse is called as a witness by o
party other than the party spouse, the witness spouse has no privilege
not to be called mnd has no privilege to refuse %o testify unless the
testimony isMagainst” the porty spouse. Yer, under the foflér wording of
the secticn, after the witnees spouss teatifiaé in'the rrocecding, all
marital teétimunial vrivileges-~wncinding the privilege oot to testify
against the party sgéuﬂer-were'wa ved. The scction is amended 1o provide
for waiver caly wien the witness spouse testifies "for"” or "against' the

party spouse.

~12-
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§ 1010

Sec. 3. Section 1010 of the Evidence (Code is amended to read:

1010. As used in this article, “psychotherapist" means:

(2) A person authorized, or reasonably believed by the
patient to be authorized, to practice medicine in any state or
nation who devotes, or is reasonably believed by the patient to
devote, a substantial portion of his time to the practice of
psychiatry; ew

(b) A person licensed as a psychclogist under Chapter 6.6
{commencing with Section 2900) of Divieion 2 of the Business and
Professiops Code ~ ; or

{c) A person who is serving as a school psychologist and

who holds & school psychologist credential, a general pupil

personnel services credential authorizing service as a school

psychologist, or a standard designatied services credential with a

specialization in pupil personnel services authorizing service

as a paychologist issued by the State Board of Education,

Comment. Section 1010 is amended to include school psychologists
in the definition of "psychotherapists" whether or not they are licensed
as psychologists under the Business and Professions Code and, therefore,
already included by subdivision (b). The Psychology Licensing law
{Government Code Sections 2900-2986) specifically exempts school
psychologists, while serving as such, from the licensing requirements
of that law. BSee Govermment Code Secctiong 2909 and 2910. However,
such psychologists are required to hold en appropriate credential issued
by the State Board of Education and, to obtain the credentiel, must have
the qualifications specified both by statute and regulations of the

State Board of Education. See Sections 13187-13199 of the Education
-13-




§ 1010
Code. The three types of credentials specified in subdlivision (e)
are those types, issued either under former or existing law relating
to the licensing of public school persomnel, that authorize service
as a school psychologist. See Sections 11753 and 13187 of the
Educaticn Code,

By referring to "a person who is serving as a school psychologiet,"
subdivision (¢) limits application of the subdivision to persons
serving in that capacity and thereby excludes persons not acting in
that capacity even though they may hold a school psychologiet credential.
Similarly, addition of certified school psychologists to the class of
privileged “psychotherapiste” does not specify or change the applica-
tion of the peychotherapist-patient privilege to the activities of
school psychologists. That application, of course, is determined by
Sections 1011 (definition of “patient"), 1012 {definition of "confidential
commnication® ), and 1016-1026 (exceptions to existence of the
privilege), as well as Section 1010. Addition of subdivision {c),
therefore, 1s limited in effect to placing certified school psychologists
in the same category as psychiatrists and licensed psychologists

insofar as the status of the psychotherapist is concerned.
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